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MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   09/11/20 

 
GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 
 

 

 1.  TIME:  9:00   CASE#: MSC15-01622 
CASE NAME: McMAHON VS. HENDRICKS 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY EAST COUNTY HOT SHOTS 
* TENTATIVE RULING: * 
 
These motions are continued to September 25. 

  

 2.  TIME:  9:00   CASE#: MSC15-01622 
CASE NAME: McMAHON VS. HENDRICKS 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY JEFF HENDRICKS, BRANDY ROBINSON, EAST COUNTY HOT SHOTS 
* TENTATIVE RULING: * 
 
These motions are continued to September 25. 
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 3.  TIME:  9:00   CASE#: MSC17-01079 
CASE NAME: HALE VS. SAN RAMON VALLEY USD 
HEARING ON MOTION FOR SANCTIONS 
FILED BY SAN RAMON UNIFIED SCHOOL DISTRICT 
* TENTATIVE RULING: * 
 
Defendant’s motion for sanctions under Code of Civil Procedure §§ 128.5 and 128.7 is denied. 
 
Plaintiff, with this Court’s leave, amended her complaint to add a federal cause of action under 
the Individuals With Disabilities Education Act (IDEA), 20 U.S.C. §§ 1400 et seq.  Defendant 
removed the case to District Court on the basis of federal-question jurisdiction.  After defendant 
moved for summary judgment, however, the District Court issued a sua sponte order remanding 
the case back to this Court, holding that no valid federal cause of action existed because the 
sole federal statute that plaintiff purported to sue on, IDEA, does not create a private cause of 
action for damages. 
 
Defendant contends that in light of this ruling, it was incumbent on plaintiff to dismiss her IDEA 
claim.  It seeks sanctions for her refusal to do so. 
 
The Court agrees with defendant that the IDEA cause of action must be dismissed based on the 
District Court’s ruling, and principles of law of the case.  The Court now takes that action on its 
own motion.  The IDEA cause of action is dismissed. 
 
But the Court cannot agree that plaintiff’s refusal to dismiss this claim on her own is 
sanctionable.  Plaintiff apparently concedes that the District Court’s ruling was based on existing 
Ninth Circuit precedents.  Rightly or wrongly, however, she believes that those precedents may 
themselves be changed based on an intervening U.S. Supreme Court decision.  The Court has 
not read any of these decisions and has no idea whether plaintiff is right or wrong about that.  
But if plaintiff’s counsel has a good-faith belief that subsequent changes in the law may result in 
restoring a basis for the IDEA claim, that gives him a valid reason why he should allow this 
Court to dismiss the IDEA claim rather than himself dismissing it voluntarily, lest he be later 
taken to have abandoned the claim. 
 
(The Court further observes that all this could most economically have been handled by a 
simple stipulation to the effect that the IDEA claim is dismissed on the strength of the District 
Court ruling, but without prejudice to revival if justified by later changes in the law.  Given the 
contentious history of this case, however, that is probably too much to expect from these 
attorneys.) 
 
In the Court’s view, therefore, defendant’s attorney has sought too aggressive a remedy here.  
Had he simply filed a two-page MJOP, it would have been granted.  But the sanctions motion is 
over the top. 
 
In this regard, the Court notes that the only actual money sanctions defendant seeks are the 
fees counsel has incurred in preparing this sanctions motion.  That’s rather circular, isn’t it?  
Perhaps, if he’d filed an MJOP and it were opposed, he could recover the fees incurred on the 
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MJOP, if sanctions were otherwise warranted (which they aren’t).  But if defendant wanted to 
avoid incurring the cost of filing this motion, all it had to do was not file this motion. 
 
Plaintiff for her part asks for sanctions back the other way.  But in the first place, she hasn’t 
moved for them.  And if she had, the Court would not be of the view that defendant’s tactical 
move was itself so out of line as to be sanctionable.  The Court further notes that plaintiff does 
not seem willing to acknowledge that her IDEA claim is dead on remand arrival in this Court. 
 
Speaking of remand arrival – the District Court’s remand order should have been filed in this 
Court’s file.  It is not there, and the Court has no original or copy of it except the one provided as 
an exhibit to defendant’s motion (which bears no file stamp from either court).  The document 
has presumably miscarried somewhere.  Defendant’s counsel is requested to provide another 
copy bearing the District Court’s file stamp.  Absent that remand order, this Court would still lack 
jurisdiction over this case. 
 
This case is set for CMC next Tuesday, at which the status and future of the case can be 
discussed. 
 

  

 4.  TIME:  9:00   CASE#: MSC17-01142 
CASE NAME: HUTTLINGER VS. CROW CANYON 
HEARING ON MOTION FOR SUMMARY ADJUDICATION 
FILED BY CROW CANYON HEIGHTS HOMEOWNERS ASSOCIATION 
* TENTATIVE RULING: * 
 
Vacated.  Per letter dated 9/04/20 from Annie Acuna (attorney for moving party), the parties 
have reached a partial settlement and agreed to submit certain issues to binding arbitration. 
 

  

 5.  TIME:  9:00   CASE#: MSC18-01099 
CASE NAME: WEST VS. WAYNE STEAD CADILLAC 
HEARING ON MOTION TO SET ASIDE DISMISSAL & CORRECT CLERICAL ERROR 
FILED BY KELLY WEST 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to correct a clerical error, set aside the purported dismissal of this case, and 
restore the case to active litigation is granted.  The case is set for Case Management 
Conference on January 12, 2021 at 8:30 a.m. 
 
Then-counsel for plaintiff was also counsel in a completely unrelated case, Melanie James v. 
Lithia of Concord, No. C19-1149.  On November 12, 2019, counsel filed a dismissal form in that 
case.  The form was properly captioned with the Melanie James case name, and the typewritten 
docket number was the correct one for that case.  Nevertheless, through some mysterious error, 
the docket number for this case was hand-written on the dismissal, and the dismissal was filed 
in the file for this case.  The Court has no idea how that occurred, but it appears likely that the 
hand-written wrong docket number was erroneously placed on the document by the court’s own 
clerk staff. 
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It is the Court’s view, therefore, that there actually does not exist any dismissal of this case.  
There is only a dismissal of another case, which somehow got misidentified and misfiled by 
court staff in this file. 
 
Defendant opposes the motion on the ground that it is not filed within six months of the prior 
dismissal, Code of Civil Procedure § 473(d).  But that would be pertinent only if there were any 
dismissal to be vacated, which there isn’t. 
 

  

 6.  TIME:  9:00   CASE#: MSC18-01709 
CASE NAME: GONZALEZ VS. BNSF 
HEARING ON MOTION FOR LEAVE TO FILE 1st Amended COMPLAINT 
FILED BY BELINDA GONZALEZ 
* TENTATIVE RULING: * 
 
Plaintiff moves for leave to file a first amended complaint.  Defendant has filed an express 
statement of non-opposition to the motion.  Why this wasn’t simply handled by stipulation is a 
good question, but in any event the unopposed motion is granted.  Plaintiff may file and serve 
the first amended complaint by September 25. 
 

  

 7.  TIME:  9:00   CASE#: MSC19-00329 
CASE NAME: M.F.  VS.  CLAYTON VALLEY CHARTER HIGH SCHOOL 
HEARING ON MOTION TO STRIKE PORTIONS OF 3rd Amended COMPLAINT 
FILED BY CLAYTON VALLEY CHARTER HIGH SCHOOL 
* TENTATIVE RULING: * 
 
Defendant Clayton Valley Charter High School (CVCHS) moves to strike portions of the third 
amended complaint (TAC).  The motion is granted in part and denied in part. 
 
The motion to strike is denied as to the subparagraphs in paragraph 26 of the third amended 
complaint.  This is in part because each of the challenged allegations alleges the action was 
taken recklessly and because some of those subparagraphs fall within other exceptions to the 
Coverdell Act immunity (see Line 8).  The court is making no ruling now regarding whether 
evidence supporting these subparagraphs will be admissible at trial.  CVCHS is free to make a 
motion in limine as to these subparagraphs at the time of trial. 
 
The court grants the motion to strike the prayer for punitive damages.  A prayer for punitive 
damages must be supported by factual allegations sufficient to support the legal conclusion that 
an employee of CVCHS acted despicably and with malice or oppression and that the conditions 
specified Civil Code § 3294(b) are met.  The court does not see this as a punitive damages case 
now, and does not wish to test the allegations repeatedly through successive motions to strike 
and further, serial amendments to the complaint.  Leave to amend is denied except pursuant to 
a motion under Code of Civil Procedure § § 473, not to be filed until after plaintiff has conducted 
discovery regarding the state of mind of the volleyball coach and the principal when they 
reached their decisions, because to show the “evil motive” required for punitive damages in a 
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non-deliberate injury case, the complaint must allege the defendant's actual state of mind, not 
just his actions.  (See G.D. Searle & Co. v. Superior Ct. (1975) 49 Cal.App.3d 22, 29; Taylor v. 
Superior Ct. (1979) 24 Cal.3d 890, 895.) 
 

  

 8.  TIME:  9:00   CASE#: MSC19-00329 
CASE NAME: M.F. VS. CLAYTON VALLEY CHARTER 
HEARING ON DEMURRER TO 3rd Amended COMPLAINT 
FILED BY CLAYTON VALLEY CHARTER HIGH SCHOOL 
* TENTATIVE RULING: * 
 
The demurrer of Clayton Valley Charter High School to the third amended complaint (TAC) is 
overruled as to the First and Second Causes of Action, and sustained without leave to 
amend as to the Fifth Cause of Action.  CVCHS shall file and serve its Answer on or before 
October 2, 2020. 
 
The court grants CVCHS’s Request for Judicial Notice filed 6/12/20.  It takes judicial notice of 
the fact stated in the Request. 
 
First Cause of Action, Negligence 
 
This cause of action alleges that CVCHS owed a duty to exercise reasonable care to avoid 
injuring plaintiff and to prevent B.H. from sexually assaulting plaintiff, based on a special 
relationship with plaintiff and its knowledge of B.H.’s prior misconduct (¶ 25.a., b.), its duty to 
maintain its campus in reasonably safe condition (¶ 25.c.), its duty to institute policies and 
procedures to prevent sexual harassment and sexual assaults (¶ 25.d.), and its duty to operate 
the campus free from gender violence and sexual harassment (¶ 25.f). 
 
CVCHS argues that all theories of liability alleged in this count are barred as a matter of law by 
the Coverdell Act, 20 U.S.C. § 7941 et. seq., and particularly § 7946.  Section 7946(a) provides 
as follows (emphasis added): 
 

Except as provided in subsection (b), no teacher in a school shall be liable for 
harm caused by an act or omission of the teacher on behalf of the school if— 
 
(1) the teacher was acting within the scope of the teacher’s employment or 
responsibilities to a school or governmental entity; 
 
(2) the actions of the teacher were carried out in conformity with Federal, State, 
and local laws (including rules and regulations) in furtherance of efforts to control, 
discipline, expel, or suspend a student or maintain order or control in the 
classroom or school; 
 
(3) if appropriate or required, the teacher was properly licensed, certified, or 
authorized by the appropriate authorities for the activities or practice involved in 
the State in which the harm occurred, where the activities were or practice was 
undertaken within the scope of the teacher’s responsibilities; 
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(4) the harm was not caused by willful or criminal misconduct, gross negligence, 
reckless misconduct, or a conscious, flagrant indifference to the rights or safety 
of the individual harmed by the teacher; and 
 
(5) the harm was not caused by the teacher operating a motor vehicle. 

 
While the explicit terms of § 7946 (a)provide an immunity only for teachers, CVCHS argues (and 
plaintiff does not contest) that it also bars a claim against CVCHS where liability for the entity is 
based on the actions of its employees.  (See Lathrop v. HealthCare Medical Group (2004) 114 
Cal.App.4th 1412, 1423.)  
 
Plaintiff argues that § 7946 provides only a qualified rather than an absolute immunity, and the 
application of qualified immunities cannot ordinarily be determined at the pleading stage.  
Plaintiff also argues that some of the elements necessary to establish the applicability of § 7946 
cannot be met or are not shown on the face of the pleadings.  For instance, plaintiff argues it is 
not clear now that the actions of the teacher were carried out in conformity with all applicable 
laws, rules and regulations (§ 7946(a)(2)) or that the harm was not caused by an aggravated 
and exempted level of culpability, such as gross negligence or recklessness (§ 7946(a)(4)).  The 
Court agrees. 
 
In pleading a cause of action, a plaintiff is not required to anticipate and plead around an 
affirmative defense.  (See Jaffe v. Stone (1941) 18 Cal.2d 146, 158-59; see City of Santa 
Barbara v. Superior Court (2007) 41 Cal.4th 747, 780 n.58 (no need to anticipate that defendant 
will raise an advance waiver of liability and thus to plead gross negligence to defeat it).)  The 
Coverdell Act is an affirmative defense.  Its applicability depends on “new matter” unnecessary 
to state a cause of action for negligence.  (See CACI 400; Code of Civil Procedure 
§ 431.30(b)(2).)   
 
Where a plaintiff is not required to anticipate an affirmative defense, that defense bars a claim 
only if the defect is clear on the face of the pleadings.  (See Lee v. Hanley (2015) 61 Cal.4th 
1225, 1232.)  Thus, an immunity that depends upon conditions not pleaded in a complaint 
cannot be raised by a demurrer.  (See City of Santa Barbara, supra; Cornette v. Department of 
Transportation (2001) 26 Cal.4th 63, 69 (design immunity).)  Further, an immunity that applies 
only if the defendant has a particular state of mind must be resolved at summary judgment or 
trial, not on a pleading motion.  (See Newton v. County of Napa (1990) 217 Cal.App.3d 1551 
(“qualified immunity will seldom provide ground for demurrer”); Biggers v. Sacramento City 
Unified Sch. Dist. (1972) 25 Cal.App.3d 269, 274-75 (discretionary immunity asserted for injury 
to student by gang members on school campus could not be decided on demurrer).   
 
Here the TAC does not make clear that the teachers (as defined in § 7943 (6)) were acting in 
conformity with all applicable laws, rules and regulations.  Indeed, it alleges they were not.  For 
instance, it alleges in a later cause of action that CVCHS violated Education Code § 220 and in 
the negligence cause of action that CVCHS owed a statutory duty to operate the campus free 
from gender violence and sexual harassment.  (¶ 25.f.)  The two cases that CVCHS cites at 
page 9, lines 2-3 of its Reply Brief sustain the defendant’s challenges to the pleadings in those 
cases, but provide no reasoned explanation why.  The court does not find them to be persuasive 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   09/11/20 

 
 

- 7 - 

authority on this point.   
 
Further, the matters alleged in the TAC do not disprove on their face that the harm was caused 
by gross negligence or worse.  A teacher has committed gross negligence if he acts with scant 
care or in an extreme departure from the ordinary standard of care.  (See Anderson v. Fitness 
Intl., LLC (2016) 4 Cal.App.5th 867, 881.)  Based on the pleadings, the volleyball coach may 
have acted with gross negligence. 
 
CVCHS argues that “gross negligence” as used in § 7946 generally means the same thing as 
recklessness under federal law, which requires “deliberate indifference to a known risk of harm”.  
However, CVCHS cites no legal authority directly to that effect or regarding what “gross 
negligence” means in § 7946(a)(4) specifically.  If CVCHS is correct that the terms “gross 
negligence” and “reckless misconduct” in § 7946 mean the same thing, the words “gross 
negligence” there are superfluous.  CVCHS does not explain how such a construction comports 
with the rules of statutory construction.  (See Dix v. Superior Court (1991) 53 Cal.3d 442, 459 
(“Where reasonably possible, we avoid statutory constructions that render particular provisions 
superfluous or unnecessary.”)   
 
Further, by its terms and as construed by the cases cited, the Coverdell Act protects an entity 
employing a teacher only when the basis for its liability is respondeat superior for the teacher’s 
actions, not when the basis is its own direct negligence, such as in maintaining a dangerous 
condition on its property that makes third-party misconduct more likely to occur.  (See ¶ 25.c; 
Thimon v. City of Newark (2020) 44 Cal.App.5th 745, 754; Peterson v. San Francisco 
Community College Dist. (1984) 36 Cal.3d 799, 810-11 (college could be liable for maintaining 
dangerous condition that increased the probability of an attempted rape by a third-party).)  
CVCHS has cited no case to the contrary.   
 
The demurrer to the First Cause of Action is overruled. 
 
Second Cause of Action, Education Code § 220 
 
To prevail on a claim against a school or school district under § 220, the plaintiff must prove:  
(1) he or she suffered severe, pervasive and offensive harassment that effectively deprived the 
plaintiff of the right of equal access to educational benefits and opportunities; (2) the school 
district had actual knowledge of that harassment; and (3) the school district acted with deliberate 
indifference in the face of such knowledge.  (Donovan v. Poway Unified School Dist. (2008) 167 
Cal.App.4th 567, 579 (upholding jury verdict against school district for failing to take appropriate 
action after plaintiffs complained of being called “faggot” and “dyke” by other students and were 
subjected to threats of violence throughout their time in high school). 
 
An entity obtains the actual knowledge required by the second element from an “appropriate 
person”.  At a minimum an “appropriate person” is an official who “has authority to address the 
alleged discrimination and to institute corrective measures on the [assistance] recipient's behalf” 
to end the discrimination.  (Donovan, 167 Cal.App.4th at 601.)   
 
The court sustained CVCHS’s previous demurrer to this cause of action because the second 
amended complaint did not allege sufficient facts to meet the actual knowledge requirement.  
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Paragraph 13 of the Second Amended Complaint alleged that B.H. was a known sexual 
predator, but not whether an appropriate person had this knowledge; and paragraphs 14-16 and 
18 alleged that the volleyball coach had actual knowledge of incidents on October 18-19, 2017 
when B.H. sexually harassed M.F., but did not allege the volleyball coach was an appropriate 
person. 
 
However, paragraph 13 has been amended.  It now alleges that B.H.’s bad conduct “was known 
by school officials, teachers who has [sic] sufficient authority to institute corrective measures, 
and the principal ... Jeff Anderson ....”  In addition, paragraph 16 now contains additional 
information concerning the volleyball coach, alleging he had “sufficient authority to institute 
corrective measures.”  Therefore, the court’s concerns regarding actual notice by an appropriate 
person have been met.  The court declines to follow the federal cases cited by CVCHS or finds 
them distinguishable.  (See Opening Brief at 11:27-12:4.) 
 
CVCHS argues that the allegation about the volleyball coach’s authority is conclusory or unlikely 
to be true.  However, the line between ultimate facts and conclusions of law is unclear.  (Burks 
v. Poppy Construction Co. (1962) 57 Cal.2d 463, 473.)  Further, the court is not free to reject an 
allegation just because it may be unlikely.  (See Del E. Webb Corp. v. Structural Materials Co. 
(1981) 123 Cal.App.3d 593, 604.)  Whether the volleyball coach actually had the requisite 
authority is for summary judgment or trial.  The demurrer to Second Cause of Action is 
overruled. 
 
Fifth Cause of Action, Intentional Infliction of Emotional Distress 
 
To state a cause of action for IIED, the complaint must allege “intentional, or at least reckless 
conduct – conduct intended to inflict injury or engaged in with the realization that injury will 
result.”  (Davidson v. City of Westminster (1982) 32 Cal.3d 197, 210.)   
 
The TAC alleges that the volleyball coach unilaterally dismissed M.F.’s complaint and told her 
simply to retrieve her cell phone.  (¶ 16.)  It does not allege that he knew that by doing so she 
would probably be raped or would suffer severe emotional distress.  It essentially alleges he did 
not know this. 
 
These allegations do not allege the requisite state of mind to establish liability for IIED.  They do 
not allege that the volleyball coach intended to cause M.F. to suffer emotional distress or that he 
knew it was highly probable she would suffer severe emotional distress but did nothing anyway.   
(See CACI 3113.)   

 
The demurrer to this cause of action is sustained.  Further, because plaintiff has already had 
three opportunities to plead this cause of action, leave to amend is denied.  If plaintiff contests 
the tentative to seek further leave to amend, she should be prepared at the hearing to discuss in 
detail what further allegations she can add, why they will be sufficient, and why they have not 
been alleged before now.  And as with punitive damages (Line 7), if further discovery turns up a 
basis for this claim not now apparent, plaintiff may seek leave to amend then. 
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In light of these rulings, and because Mount Diablo USD has not yet responded to CVCHS’s 
cross-complaint, the CMC now set for next Monday is continued to January 5, 2021, at 8:30 
a.m. 
 

  

 9.  TIME:  9:00   CASE#: MSC19-01760 
CASE NAME: WU VS. CITY OF RICHMOND 
HEARING ON DEMURRER TO 1st Amended EMINENT DOMAIN COMPLAINT 
FILED BY CITY OF RICHMOND 
* TENTATIVE RULING: * 
 
Defendant City of Richmond demurs to two of the causes of action in plaintiff's first amended 
complaint (FAC).  The demurrer is overruled as to the second cause of action, but sustained 
with leave to amend as to the fifth cause of action.  Plaintiff may file and serve a second 
amended complaint by October 2.  If he elects not to do so, the City’s time to answer the 
remainder of the FAC will run from that time. 

Preliminary Matters 

The FAC is unconventional in format.  Its first eleven or so pages consist not of numbered 
paragraphs, but of narrative advocacy (complete with photos) in a manner more consistent with 
a trial brief or settlement brief.  If plaintiff chooses to amend, his counsel should proceed in more 
conventional format and content. 

Plaintiff complains that the notice of demurrer is insufficient for not including the hearing date.  
The gripe would be trivial even if true, given that plaintiff has timely responded and knows the 
hearing date.  But in fact it isn’t true. 

The City’s request for judicial notice is granted as to plaintiff’s April tort claim form.  There is no 
need to take judicial notice of documents filed in this case. 

Facts 

Plaintiff Guodong Wu is the owner of a home located at 5920 Amend Road in Richmond.  Wu 
alleges that his house and back porch have sustained structural and other damage as a result of 
erosion caused by storm water runoff on neighboring properties, including the property adjacent 
to his on Olinda Road owned by defendant West Contra Costa Unified School District.  He 
contends the City of Richmond is also responsible for the damage because it failed to construct 
a "dissipator dealio" or similar structure to contain or redirect the runoff that is causing 
subsidence on the District’s Olinda property and undermining the Wu property.  (“Dealio” 
appears to be a jocular term used in an e-mail, which plaintiff’s counsel is taking rather too 
seriously; but we’ll let that pass for now.) 

Wu alleges he first discovered the damage to his property on November 26, 2018.  He filed 
separate written claims with the City and the District on April 22, 2019.  The City and the District 
rejected his claims for different reasons in May 2019, and he filed his complaint against the 
District and the City as defendants on August 22, 2019.  

Mr. Wu alleges he filed a subsequent claim with the City on November 18, 2019, stating a claim 
for negligence against Ryan Smith, a City employee.  (FAC p. 19, fn. 5.)  Pursuant to a 
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stipulation with the District, Mr. Wu filed his FAC on January 28, 2020.  The FAC added Ryan 
Smith as a defendant in a fifth cause of action for negligence by a public employee. 

Standards for Ruling on a Demurrer 

In ruling on the demurrer, the Court must accept as true all well-pleaded factual allegations of 
the FAC, but not legal or factual conclusions or contentions of law.  (City of Dinuba v. County of 
Tulare (2007) 41 Cal. 4th 859, 865; Carloss v. County of Alameda (2015) 242 Cal. App.4th 116, 
123 [citing Blank v. Kirwan (1985) 39 Cal.3d 311, 318].)  In determining whether the FAC states 
a claim for relief, the Court gives “the complaint a reasonable interpretation, reading it as a 
whole and its parts in their context.”  (Evans v. City of Berkeley (2006) 38 Cal. 4th 1, 6.)  The 
Court also considers matters of which the Court can properly take judicial notice.  (Carloss, 242 
Cal.App.4th at 123.) 

Further, because government liability is limited and dependent upon the existence of a statute 
and statutory duties, facts material to the elements of the causes of action asserted against a 
public entity or its employees must be pleaded with specificity.  (See Brenner v. City of El Cajon 
(2003) 113 Cal.App.4th 434, 439 ["The limited and statutory nature of governmental liability 
mandates that claims against public entities be specifically pleaded."].)  (See also Lopez v. 
Southern California Rapid Transit District (1985) 40 Cal.3d 780, 795 Soliz v. Williams (1999) 74 
Cal.App.4th 577, 584-85; Susman v. Los Angeles (1969) 269 Cal.App.2d 803, 808-09.)  

Analysis 

The County has demurred to two of the six causes of action of the FAC, specifically the second 
for an injunction to remedy a public nuisance, and the fifth for negligence by its employee Ryan 
Smith.  The demurrers are made on two grounds: that both claims are barred because they fall 
outside the scope of the claim filed with the City prior to commencement of this action; and that 
plaintiff has not alleged facts sufficient to state those causes of action. 

A. Second Cause of Action – Injunction of Public Nuisance 
 
Plaintiff's April Claim includes a "location" section which identifies three properties (the Olinda 
Property, the Wu Property, and Mr. Wu's neighbor's property at 5916 Amend Road).  The FAC 
identifies a total of five properties located on Amend Road subject to the public nuisance claim, 
including the Wu Property, the neighbor’s property and three other property addresses on 
Amend Road that were not identified in the "location" section of the April Claim.  (FAC ¶¶ 34-
36.)  The variant the City contends is impermissible is the identification of the three additional 
addresses on Amend Road as well as a general reference in the cause of action to "other real 
property."  (Memo. ISO Dem. p. 7, l. 27 – p. 8, l. 2.) 

1. Whether the Public Nuisance Claim Falls Within the April Claim 
 
It is doubtful whether the second cause of action, which on its face seeks only injunctive relief, 
would have required a pre-litigation governmental claim at all, as it is not a claim for money 
damages.  (See generally, e.g., Kempton v. City of Los Angeles (2008) 165 Cal.App.4th 1344.)  
Neither party has raised that particular issue, however, so the Court will assume arguendo that 
an adequate claim was required.  The Court agrees with plaintiff that the claim he filed in April 
was sufficient to support this cause of action. 

https://advance.lexis.com/api/document/collection/cases/id/4JF9-YWX0-0039-4226-00000-00?page=6&reporter=3061&cite=38%20Cal.%204th%201&context=1000516
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In Stockett v. Association of Cal. Water Agencies Joint Powers Ins. Authority (2004) 34 Cal.4th 
441, the California Supreme Court addressed the policies underlying the pre-litigation claim 
filing requirement of the Government Claims Act, Government Code §§ 910, 945.4.  The twofold 
purpose is to provide notice to the public entity of the claim to allow the entity to investigate the 
claim, and to potentially resolve the claim without litigation.  (Id. at 446.)  "Consequently, a claim 
need not contain the detail and specificity required of a pleading, but need only 'fairly describe 
what [the] entity is alleged to have done.'  [Citations omitted.]  As the purpose of the claim is to 
give the government entity notice sufficient for it to investigate and evaluate the claim, not to 
eliminate meritorious actions [citation omitted], the claims statute 'should not be applied to snare 
the unwary where its purpose has been satisfied' [citation omitted].'"  (Id.) 

The City relies on cases that hold a cause of action against a public entity is subject to demurrer 
where the cause of action asserted deviates from the factual basis set forth in the claim against 
the entity.  (See Fall River Fall River Joint Unified School Dist. v. Superior Court (1988) 206 
Cal.App.3d 431, 434-35.)  In Fall River, the court upheld dismissal of a negligent supervision 
cause of action which it found was outside the factual basis of the pre-litigation claim filed 
against the school district based on a hall door being in a defective and dangerous condition 
and negligence in the maintenance of the school premises.  (Id. at 434.)  (See also, e.g., 
Watson v. State of California (1993) 21 Cal.App.4th 836, 844 [improper variance between 
government claim based on State's refusal to provide medical treatment and medical 
malpractice suit alleging failure to provide "appropriate and adequate medical treatment"].) 

More recent decisions have distinguished Fall River.  They construe the Fall River line of cases 
to preclude "a complete shift in allegations, usually involving an effort to premise civil liability on 

acts or omissions committed at different times or by different persons than those described in 
the claim."  (Blair v. Superior Court 218 Cal.App.3d 221, 226.)  In Blair, for example, the plaintiff 
filed a claim with the public entity alleging his vehicle went out of control on a downhill portion of 
a highway that was iced over and hit a tree.  His pre-litigation claim alleged the cause of the 
accident was negligent maintenance and construction of the surface of the highway and failure 
to sand and care for the highway.  The subsequent complaint alleged facts regarding the slope 
of the highway, lack of guard rails, lack of warning signs, and trees left too close to the road 
allowing, but the court held the plaintiff was not limited to asserting a claim based on the 
accumulation of ice on the highway.  (Id. at 224.)  (See also White v. Superior Court (1990) 225 
Cal.App.3d 1505, 1510-12 [reversing an order of summary adjudication for the public entity on 
two causes of action where they were predicated on the same fundamental facts alleged in the 
claim, a police officer's mistreatment of the plaintiff].)  

In a case involving a public nuisance claim (Kempton, 165 Cal.App.4th 1344), the court 
reversed a judgment sustaining a demurrer without leave to amend.  The court held plaintiffs 
should have been granted leave to amend their complaint to allege a public nuisance claim for 
injunctive relief to compel removal of certain fencing on neighboring property.  The court 
rejected the city's contention that plaintiffs could not amend because the pre-litigation 
government claim did not encompass the public nuisance claim.  The Court nevertheless held 
that even if a claim had to be filed, the plaintiffs' pre-litigation claim filed with the city sufficiently 
placed the city on notice to allow it to investigate the alleged nuisance, and was therefore 
sufficient under Stockett v. Association of Cal. Water Agencies Joint Powers Ins. Authority, 
supra, 34 Cal.4th 441, 446.  
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In addition to identifying the Wu Property and the Neighbor Property on Amend Road, the April 
Claim includes narrative that can be construed as asserting that the problems with the drainage 
system identified in the April Claim affect more than those properties identified. (See City RJN 
Exh. A, section B [Olinda Property "contains a creek ("Storm Creek" or "Creek") that carries the 
runoff from "storm drains located along Amend Road (emphasis added)]; section C(2) ["[T]he 
City may have redirected the flow of stormwater [sic] through a drainage system through the 
Pipe, which it presumably obtained an easement through the Neighbor Property to maintain. It 
seems that any subsidence to the Olinda Parcel may be caused by the City through rainwater 
seepage under or flow along the Creek (emphasis in original)."]; section C(3) and Conclusion 
["Regardless of how responsibility is allocated or what remedial measures agreed upon, acting 
sooner than later can reduce this problem.... Addressing the subsidence now can prevent future 
claims by other property owners in the coming years [emphasis in original]....  [I]t is the hope to 
resolve the matter quickly to preserve the value of the Client Parcel and to preempt any future 
claims from similarly situated landowners (emphasis added)."].) 

Under the foregoing authorities, the April Claim is sufficient to encompass the facts alleged in 
the public nuisance claim in the second cause of action.  The April Claim placed the City on 
notice of a potential public nuisance arising out of the "storm drains located along Amend 
Road".  It posited that "the City may have redirected the flow of stormwater [sic] through a 
drainage system through the Pipe", that subsidence on the Olinda Property "may be caused by 
the City through rainwater seepage under or flow along the Creek", that solving the subsidence 
"can prevent future claims by other property owners in the coming years" and may "preempt any 
future claims from similarly situated landowners".  

These statements in the April Claim provided notice to the City the problems constituting the 
nuisance affected a number of properties in the neighborhood, including the additional 
properties on Amend Road identified by address in the second cause of action.  As to the 
reference to "other real property" in the second cause of action, while the April Claim may be 
broad enough to encompass even more properties than those specifically identified by address 
in the second cause of action of the FAC, the Court finds the allegations of the second cause of 
action fail to meet the specificity standard for pleading this claim against the City for the reasons 
set forth below. 

The addition of more properties allegedly endangered or harmed by the nuisance does not alter 
the basic nature of the nuisance asserted in the April Claim.  It is as if a plaintiff asserted in his 
tort claim that a dump is a nuisance because it can be smelled a quarter-mile downwind, and 
now alleges in his complaint that it can be smelled a half-mile downwind.  Either assertion is 
sufficient to put the City on notice as to the nature and basis of the claim it faces. 

2. Whether the FAC States Facts Sufficient for An Injunction 
of Public Nuisance Cause of Action 

 
Civil Code § 3479 defines a nuisance as "anything which is injurious to health ... or is indecent 
or offensive to the senses, or an obstruction to the free use of property, so as to interfere with 
the comfortable enjoyment of life or property."  Under the Civil Code, a public nuisance "affects 
at the same time an entire community or neighborhood, or any considerable number of persons, 
although the extent of the annoyance or damage inflicted upon individuals may be unequal."  
(Civil Code § 3480.)  
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The City argues the public nuisance cause of action is legally deficient as pleaded because 
(a) the FAC does not allege with specificity the damage any of the "other real properties" will 
sustain or sufficiently identified the other properties involved, and (b) plaintiff has not alleged 
how the damage to his property is different from the damage the neighborhood in general may 
have sustained.  (Memo ISO Dem. p. 10, l. 22 – p. 11, l. 11.)  The City contends plaintiff has 
therefore not met the pleading specificity standards of Brenner, 113 Cal.App.4th at 439.  (Opp. 
p. 10, ll. 23-26.) 

Failure to Plead Special Injury 
 
Taking the second issue first:   The City concedes that Mr. Wu has alleged physical damage to 
his own real property.  In the unnumbered introductory portion of the FAC, Mr. Wu alleges his 
property has sustained damage to the fence, his back porch, and structural damage to a wall, 
allegations which are incorporated into the second cause of action by paragraph 33.  

The City relies on the stated general rule that a private person suing for a public nuisance must 
show "special injury" different in character from the kind suffered by the public.  (Koll-Irvine 
Center Property Owners Assn. v. County of Orange (1994) 24 Cal.App.4th 1036, 1040; Civil 
Code § 3493.)  That rule does not apply, however, in cases involving both a private nuisance, in 
which the nuisance disturbs rights in the plaintiff's land, and a public nuisance, where the 
nuisance affects an entire neighborhood or community, as courts have held there is no 
requirement that the plaintiff suffer damage different in kind from that suffered by the general 
public.  (See, e.g., Orange County Water Dist. v. Sabic Innovative Plastics US, LLC (2017) 14 
Cal.App.5th 343, 417 [district suing for public nuisance caused by groundwater contamination]; 
Birke v. Oakwood Worldwide (2009) 169 Cal.App.4th 1540, 1551 [reversing an order sustaining 
demurrer to public nuisance cause of action by minor tenant in apartment complex based on 
second hand cigarette smoke in the common areas, finding the physical injury she alleged she 
personally sustained was sufficient to support a public nuisance claim even though similar in 
kind to the harm suffered by others].)   

Interference with an individual's property interests is considered special injury for purposes of a 
public nuisance claim.  (See Lind v. City of San Luis Obispo (1895) 109 Cal. 340, 344-45 ["an 
injury to private property, or to the health and comfort of an individual, is in its nature special and 
peculiar and does not cause a damage which can properly be said to be common or public, 
however numerous may be the cases of similar damage arising from the same cause"]; Fisher 
v. Zumwalt (1900) 128 Cal. 493, 495-96 [defendant created a public nuisance by vile and 
offensive odors and stenches that escaped his creamery and affected an entire neighborhood; 
although only one property owner sued, that owner’s suit was allowed].)  (See also Mendez v. 
Rancho Valencia Resort Partners, LLC (2016) 3 Cal.App.5th 248, 261-62 [plaintiffs alleged 
claims for both private and public nuisance from noise and activities suffered by plaintiffs and 
other neighbors in the community, though judgment for defendants after a bench trial was 
affirmed].)  As the Court in Birke explained, relying on Venuto v. Owens-Corning Fiberglas Corp. 
(1971) 22 Cal.App.3d 116: 

[T]he Restatement Second of Torts recognizes, "When the public nuisance 
causes personal injury to the plaintiff or physical harm to his land or chattels, the 
harm is normally different in kind from that suffered by other members of the 
public and the tort action may be maintained."  [Citation omitted.] 
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Finally, with respect to the special injury requirement, Venuto itself (which cites 
Lind, supra, 109 Cal. at pp. 343-344, for this point) and a legion of other 
authorities recognize that, when the nuisance is a private as well as a public one, 
there is no requirement the plaintiff suffer damage different in kind from that 
suffered by the general public. (See, e.g., Venuto, supra, 22 Cal.App.3d at p. 
124.)  That is, the plaintiff "'does not lose his rights as a landowner merely 
because others suffer damage of the same kind, or even of the same degree….'" 
[Citation omitted.]  

(169 Cal.App.4th at 1550-51.) 

A case with some factual similarities to those alleged in this case is Buchanan v. Los Angeles 
County Flood Control Dist. (1975) 56 Cal.App.3d 757.  In Buchanan, the court reversed a 
judgment for defendant granting a nonsuit on plaintiffs' public nuisance cause of action seeking 
an injunction to address defendant's control of water from a dam.  (Id. at 760.)  The release of 
water from the dam caused erosion creating a deep hole on plaintiffs' property that flooded with 
water when the dam waters were released, ultimately resulting in the drowning death of their 
two-year old child.  (Id. at 764.)  The court held that the plaintiffs' pleadings and opening 
statement adequately stated a claim for injunction to address a public nuisance and their 
individual injury, finding the pleadings and opening statement (1) "disclosed erosion to the land 
occupied by them through improper activity of the Flood Control District, and hence an 
interference with their property"; (2) "disclosed a condition maintained by the district which was 
a danger to the neighborhood"; and (3) disclosed a special injury to plaintiffs not shared by 
others based on the erosion of their land and the death of the child.  (Id. at 768 [emphasis 
added].)  Based on Buchanan and the authorities cited above, Plaintiff has alleged injury to his 
land sufficient to support a public nuisance claim, either because special injury is not a required 
element of the claim when plaintiff also has a claim for private nuisance, or because injury to his 
particular land sufficiently alleges special injury. 

If anything, this cause of action might arguably be attacked on the basis that rather than stating 
a “public” nuisance, it describes a private nuisance injuring several (but not many) adjacent 
properties (and thus redundant with plaintiff’s third cause of action for private nuisance).  But the 
City does not attack the count for being “too private”; it attacks the count for being “too public”, 
so to speak.  Given the concrete allegation of actual harm to plaintiff’s own property, however, 
that attack fails. 

Failure to Plead Public Nuisance with Specificity 
as to "Other Real Property" 
 
Though the FAC identifies some properties specifically, Plaintiff does not allege what, if any, 
damage properties other than his own, the neighbor’s property, and the Olinda property have 
sustained or will sustain as a result of the drainage and runoff problems.  The City argues that 
this makes the FAC too conclusory and unspecific.  The Court disagrees.  If the FAC didn’t 
mention the other two properties at all, but alleged only damage to the three originally named 
properties, it would be sufficient.  The additional mention of two other properties, as to which 
less is said factually, does not render insufficient an otherwise sufficiently pleaded cause of 
action.  If the City wants to know more facts about the other two properties, that’s what 
discovery is for. 
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B. Fifth Cause of Action – Act or Omission of Public Employee 
 

1. Pre-Litigation Claim Addressing the Public Employee Negligence 
Alleged in the Fifth Cause of Action 

 
The April Claim does not address any claim against Ryan Smith, nor does his name appear 
anywhere in the document.  (City RJN Exh. A.)  Plaintiff points to an allegation in the fifth cause 
of action in the FAC, in footnote 5 on page 19, in which plaintiff alleges that the allegations set 
forth in the fifth cause of action against Mr. Smith were the subject of a subsequent claim 
Plaintiff filed with the City on November 18, 2019 (the "November Claim"), an allegation the 
Court must accept as true on demurrer.  Plaintiff's Opposition also attaches an unauthenticated, 
admittedly "draft" copy of the November Claim.  (Opp. p. 6, ll. 9-10 and Exh. A.)  

Plaintiff has not requested judicial notice of the November Claim or supplied a copy of the 
actual, final November Claim.  Neither, however, has the City sought judicial notice of the 
document, nor of the absence of its existence.  On the contrary, in its Reply the City concedes 
Mr. Smith was identified in Plaintiff's tort claim.  (Reply p. 4, l. 22 ["The City does not dispute that 
Mr. Smith was identified in Plaintiff's tort claim."].)  Since Mr. Smith's name does not appear 
anywhere in the April Claim filed with the City, the Court must assume that the City's concession 
that Mr. Smith was named in a tort claim filed with the City is based on Plaintiff's November 
Claim alleged in footnote 5, page 19 of the FAC.  

Though the City concedes plaintiff filed a claim identifying Mr. Smith, the City argues in its Reply 
that "Plaintiff's tort claim is entirely silent as to any actions performed by Mr. Smith related to this 
claimed erosion."  (Reply p. 4, ll. 23-24.)  This statement by the City is argument unsupported by 
any document other than the April Claim, which is not the claim that names Mr. Smith.  The 
argument conflicts with the allegations of footnote 5 of the fifth cause of action of the FAC, which 
the Court must accept as true in the absence of any documentation (by judicial notice or 
otherwise) to the contrary.  

2. Whether the Fifth Cause of Action States 
A Negligence Claim Against Mr. Smith 

 
The elements of a cause of action for negligence are (1) the existence of a legal duty to use 
"due care"; (b) defendant's act or omission that breached that duty; and (c) that the breach of 
duty proximately caused plaintiff injury.  (Ladd v. County of San Mateo (1996) 12 Cal.4th 913, 
917.)  The City argues plaintiff's negligence claim fails as a matter of law because (a) the 
damage caused to Plaintiff's property occurred by November 26, 2018, and all acts and 
omissions alleged against Mr. Smith occurred after that date beginning December 2018; (b) Mr. 
Smith had no affirmative duty to act to prevent further harm to Mr. Wu's property; and (c) the 
allegations address a claim for dangerous condition of property under Government Code § 835, 
not negligence.  

Plaintiff's Opposition does not address the merits of these arguments or provide legal authority 
as to why his allegations are sufficient to hold Mr. Smith liable for negligence.  Plaintiff only 
reiterates generally the allegations made in the FAC and concludes they are not defective on 
their face.  (Opp. p. 3, ll. 16-22.)  

Duty 
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Under Government Code § 820, a public employee is liable only for acts and omissions for 
which he would be liable as a private citizen.  Under the general negligence statute, Civil Code 
§ 1714(a), "[t]he general rule concerning duty is '[e]veryone is responsible … for an injury 
occasioned to another by his or her want of ordinary care or skill in the management of his or 
her property.'  (Civ. Code, § 1714, subd. (a).)"  (Coyle v. Historic Mission Inn Corp. (2018) 24 
Cal.App.5th 627, 634-35.) 

Plaintiff's Opposition does not address the merits of the City's argument that Mr. Smith had no 
duty to affirmatively act to intervene to prevent the damage plaintiff alleges occurred or respond 
to the authorities cited by the City.  Plaintiff merely points to the allegations of the FAC and 
makes the conclusory argument they are not deficient. 

Mr. Wu alleges in the FAC that Mr. Smith is Director of Water Resource and Recovery for the 
City, and that he was negligent "in at least failing to provide, request, allocate, and/or funds from 
the City to mitigate, repair, or equip, and/or fix the Pipe with a dissipator or comparable 
structure."  (FAC ¶¶ 62, 65.)  He alleges not requesting or providing funds to fix the Pipe was 
not a "basic policy decision" but "involved an operational judgment," and that these omissions 
have been the cause of harm to Mr. Wu's Property since December 2018.  (FAC ¶¶ 66, 67.)   

The City has cited cases which support the general proposition that a public employee is not 
liable for failing to act or intervene affirmatively to prevent harm as a result of a third party's 
conduct. (C.A. v. William S. Hart Union High School District (2012) 53 Cal.4th 861, 876 [failure 
to act to prevent student molestation by a school counselor]; Zelig v. County of Los Angeles 
(2002) 27 Cal.4th 1112, 1128-29 [failure by police to prevent a third party criminal act].)  The 
cases are factually inapposite, as there is no third party independent actor that allegedly caused 
the damage to Mr. Wu's property that Mr. Smith failed to intervene to stop.  

Nevertheless, the FAC identifies no viable basis for imposing any duty on Mr. Smith that would 
run to plaintiff.  It is clear that if Mr. Smith were simply a bystander, not a public servant, he 
would have no duty to plaintiff to prevent the alleged harm here.  If he owes any duty at all, 
therefore, it must be because the City itself owes a duty to third parties such as plaintiff (whether 
as a government or as a landowner) – and Smith, as a City employee, owes a duty to his 
employer to carry out the City’s business.  That does not translate, however, into a duty owed by 
a public employee to third parties.  That is the significance of the requirement in § 820 that the 
liability must be one that the employee would owe as a private citizen.  If Mr. Smith were a 
private citizen he would owe nothing to anyone in connection with this alleged tort. 

The preceding point also reinforces that if plaintiff has a claim here, it is a claim against the City, 
not Mr. Smith.  But as plaintiff does not contest, such a claim would have to be one under 
Government Code § 835 for dangerous condition of public property.  Plaintiff asserts that very 
claim in his fourth cause of action. 

Lack of Causation 

The FAC is also lacking as to causation, at least as pleaded now.  The causation element of 
negligence requires "a connection between the defendant's breach and the plaintiff's injury".  
(Coyle, 24 Cal.App.5th at 643.)  Mr. Wu alleges he discovered the damage to his residence in 
November 2018, and that in a December 2018 email from another City employee, Mr. Smith 
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was advised of the "dangerous condition of erosion" on the Olinda property and the Wu property 
caused by the City's failure to maintain a dissipator dealio or similar structure.  (FAC ¶ 63.)  

Plaintiff has not alleged that since he discovered the erosion on the Olinda property in 
November 2018, there has been additional erosion or additional damage after December 2018 – 
let alone identifying how Mr. Smith’s negligence caused it or made it worse. Though Plaintiff 
alleges in paragraph 67 that Mr. Smith's alleged negligence "was a substantial factor in causing 
harm, including erosion" to the Wu property, the FAC does not contain any factual allegations of 
harm or damage after December 2018, or allege facts indicating a causal connection between 
Mr. Smith's alleged negligence beginning in December 2018 and the damage to the Wu 
property which existed as of November 2018.  Plaintiff's Opposition does not point to allegations 
in the FAC of any damage or harm after December 2018.  Plaintiff may be able to make those 
allegations, but they do not appear in the FAC as pleaded.  

The Court assumes that plaintiff may be able to add allegations that would fill in the blanks on 
causation.  It is at a loss, however, to see how plaintiff can amend to solve his lack-of-duty 
problem as against Mr. Smith, and it accordingly recommends that plaintiff exercise discretion in 
deciding whether to amend.  As this is a first demurrer, however, the Court will grant leave to 
amend at least once. 

  

10.  TIME:  9:00   CASE#: MSC19-02120 
CASE NAME: FISCHER VS. WALMART INC. 
HEARING ON MOTION TO QUASH SUBPOENA FOR PERSONAL MEDICAL INFO. 
FILED BY THOMAS FISCHER 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to quash subpoenas is denied.  Plaintiff complains that defendant’s subpoenas 
for his medical records are scattershot and conclusory.  On the contrary, it is plaintiff’s own 
motion that is vague, uninformative, and conclusory.  Although it appears certain that at least a 
large part of what defendant seeks is pertinent to the subject of this lawsuit, plaintiff does not 
concede the validity of the subpoenas in any particular detail, seeking to quash them in their 
entirety.  But he does not bother with identifying any particular request, item, or detail that he 
says is out of bounds of legitimate discovery, nor explaining why that is so.  And for its part, 
defendant presents plaintiff’s interrogatory responses that suggest a rather broad scope of 
asserted injuries, with the possibility that more may be to come. 
 
The Court declines to award sanctions in either direction. 
 
The Court also notes that plaintiff’s papers do not comply with CRC 3.1110(f) and Local Rule 
3.42 concerning tabbing of exhibits.  Counsel is directed to review these rules and comply with 
them as to any future filings.  Failure to do so may result in rejection or disregard of 
nonconforming papers. 
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11.  TIME:  9:00   CASE#: MSC20-00002 
CASE NAME: GRIFFIN VS. DOE 
HEARING ON MOTION FOR AN ORDER ALLOWING PLAINTIFF TO FILE 
FILED BY CRAIG GRIFFIN 
* TENTATIVE RULING: * 
 
Plaintiff applies under Code of Civil Procedure § 340.1 for an order allowing him to file 
certificates of merit under seal, and for a determination that those certificates of merit establish a 
reasonable and meritorious cause for filing this action against Doe defendants 1 and 2.  The 
application is denied, without prejudice to refiling with better documentation. 
 
Plaintiff is an adult, over 40 years old.  His complaint alleges in general terms that when he was 
a Cub Scout, he was subjected to sexual abuse by unnamed adult scout leaders.  The present 
lawsuit, however, does not seek to sue those perpetrators.  It is apparently directed solely at a 
national scouting organization and its local affiliate, generally alleging that those organizations 
were remiss in various ways in failing to prevent the abuse to plaintiff.  The two organizations 
are named in the certificates of merit lodged under seal.  In accordance with § 340.1, however, 
they are identified in the complaint (and the public portion of the case file) only as Doe 
Defendants 1 and 2.  (The complaint contains the usual ritualistic and meaningless boilerplate 
about other possible Does, but evidently does not seek at this point to proceed against any of 
them; certificates of merit are provided only as to Does 1 and 2.  Further, it does not appear that 
the alleged actual perpetrators are intended to be named as Does; they are identified in the 
complaint only as the Adult Leaders.) 
 
Section 340.1(f) through (k) requires that a plaintiff over age 40 must file “[c]ertificates of merit 
… executed by the attorney for the plaintiff and by a licensed mental health practitioner selected 
by the plaintiff”, § 340.1(g) (emphasis added).  Here, plaintiff has filed two identical certificates of 
merit signed only by his attorney, and nothing from any licensed mental health practitioner.  The 
Court is skeptical that the attorney certificates are sufficiently detailed and nonconclusory to 
pass muster in themselves, but it does not rule on that point at this juncture.  It suffices to note 
that plaintiff has not also presented certificates of merit executed by a licensed mental health 
care practitioner as expressly required by the statute. 
 
In light of this deficiency, the OSC now scheduled for September 28 is continued to December 
16, 2020 at 8:30 a.m.  At that hearing, if further certificates have been lodged, the Court will 
review and rule on them without need for a further application.  The Court warns plaintiff that if 
he has not lodged satisfactory certificates by then, or if his attorney (again) fails to appear, the 
Court intends to dismiss the action. 
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12.  TIME:  9:00   CASE#: MSC20-00060 
CASE NAME: NORTH PEAK EQUESTRIAN  VS.  S&J STADTLER, INC. 
HEARING ON MOTION TO STRIKE 
FILED BY CHRISTINE LEE RIVLIN 
* TENTATIVE RULING: * 
 
Defendant Christine Rivlin’s special motion to strike is denied.  It borders on the frivolous. 

Procedural Matters 

Code of Civil Procedure § 425.16(f) states that a special motion to strike “may be filed within 60 

days of the service of the complaint or, in the court’s discretion, at any later time upon terms it 

deems proper.  The motion shall be scheduled by the clerk of the court for a hearing not more 

than 30 days after the service of the motion unless the docket conditions of the court require a 

later hearing.” 

 

Plaintiffs argue that Rivlin’s motion is procedurally improper because it was not filed within the 

60 day timeline, and a hearing on the motion was not set within 30 days.  This motion was not 

filed until June 9, 2020 and the hearing was set for September 11, 2020.  Plaintiffs claim that 

Rivlin was served with the summons and complaint on March 2, 2020.  However, Rivlin argues 

that the March 2 service was not proper, and that Rivlin was not served until April 6, 2020.  

Rivlin’s attorney explained that he served the motion on June 5, but due to delays with 

OneLegal and the Court’s dropbox filing system, the motion was not filed until June 9.  Given 

the question about when service was timely and Rivlin’s attempt to file this motion within 60 

days, the Court exercises its discretion to hear this motion.  

The hearing on this motion was not set within 30 days. That, however, is on the Court, not on 

Rivlin.  Rivlin’s attorney explained that he did not request a specific date for this hearing and 

was given the September hearing date by the filing clerk, which is consistent with ordinary 

course.  Law and motion matters experienced some delays due to the COVID-19 court closure.  

The Court finds that this matter was scheduled more than 30 days after filing due to the Court’s 

docket conditions.  

The Court will decide this motion on its merits.  

Merits of the Motion 

A special motion to strike under Code of Civil Procedure § 425.16 involves a two-step process.  

“Initially, the moving defendant [or cross-defendant] bears the burden of establishing that the 

challenged allegations or claims ‘aris[e] from’ protected activity in which the defendant [or cross-

defendant] has engaged.  [Citations.]  If the defendant [or cross-defendant] carries its burden, 

the plaintiff [or cross-complainant] must then demonstrate its claims have at least ‘minimal 

merit.’  [Citations.]”  (Park v. Board of Trustees of California State University (2017) 2 Cal.5th 

1057, 1061.)  Rivlin’s memorandum misunderstands the burden in step two.  When a moving 

party shows that a particular cause of action is based on protected activity, the burden shifts to 
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the opposing party to show a probability of prevailing on that claim.  But Rivlin’s motion fails at 

the first step, and the second step is therefore never reached.  An opposing party is not required 

to show a probability of prevailing on its entire complaint where the moving party only shows 

that one (out of several) causes of action is based on protected activity.  (See Baral v. Schnitt 

(2016) 1 Cal.5th 376.) 

It has been long established that in order for a complaint to be within the anti-SLAPP statute, the 

“critical consideration is whether the cause of action is based on the defendant's protected free 

speech or petitioning activity.”  (Navellier v. Sletten (2002) 29 Cal.4th 82, 89; see also Equilon 

Enterprises v. Consumer Cause, Inc. (2002) 29 Cal.4th 53, 66; Park, 2 Cal.5th at 1062-63.)  “[I]n 

ruling on an anti-SLAPP motion, courts should consider the elements of the challenged claim 

and what actions by the defendant supply those elements and consequently form the basis for 

liability.”  (Park, 2 Cal.5th at 1063.)  

Rivlin moves to strike the entire complaint or portions of the complaint.  But she does not specify 

which portions of the complaint she wants stricken in the notice of motion.  However, Rivlin 

argues that the declaratory relief claim is based on protected activity.  Rivlin makes no argument 

as to the other causes of action in the complaint being based on protected activity and thus, 

Rivlin has not met her burden on the causes of action one through five.  (Rivlin was not even 

named in the third and fourth causes of action.)  

As to the declaratory relief claim, Rivlin’s main argument appears to be that her claim with the 

Labor Commissioner triggered plaintiffs’ declaratory relief claim and this means that declaratory 

relief claim arises from protected activity.  “That a cause of action arguably may have been 

triggered by protected activity does not entail that it is one arising from such.”  (City of Cotati v. 

Cashman (2002) 29 Cal.4th 69, 78; see also Navellier, 29 Cal.4th at 89 [“[T]he mere fact that an 

action was filed after protected activity took place does not mean the action arose from that 

activity for the purposes of the anti-SLAPP statute.”].)  Thus, whether or not the declaratory 

relief claim was triggered by the filing of a claim with the Labor Commissioner is not the correct 

inquiry.  

Taken to its full logical extent, Rivlin’s “triggered by the Labor Commissioner claim” argument 

would mean that anytime one party files an affirmative claim on any subject matter (whether in 

court or administratively), and the other side responds with a claim of its own (whether 

declaratory or otherwise), the second claim was “triggered” by the first and therefore subject to 

an anti-SLAPP motion.  To state the proposition is to reject it. 

Instead, the Court must look at the substance of what the declaratory relief claim is based on.  

Plaintiffs allege that a controversy exists regarding the Residential Listing Agreement dated 

September 3, 2019 and the employment agreements dated August 10, 2019.  (Comp. ¶59; see 

also Comp. ¶¶28, 30.)  Plaintiffs allege that they are not bound by these agreements, while 

defendants contend plaintiffs are bound by the agreements.  (Comp. ¶59.)  Thus, the basis of 

the declaratory relief claim is a dispute about a residential listing agreement and an employment 

agreements.  A dispute about the enforceability of a contract is not protected activity, and there 
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is nothing remotely affecting the public interest about them.  To the extent there is reference to 

prelitigation communications, those appear to be incidental to the claim and not the basis for the 

claim.  

The Court concludes that Rivlin has not met her burden of showing the declaratory relief claim is 

based on protected activity, and this motion is therefore denied.  

Rivlin’s request for judicial notice of the California Department of Real Estate record for Heesoo 

Bushnell is denied as immaterial to the issues decided in this motion.   

Plaintiffs’ request for judicial notice of the complaint filed in this case is denied as unnecessary.  

The filed complaint is already part of the Court’s file in this case.  In addition, the copy included 

with Plaintiffs’ request for judicial notice attaches exhibits, but the complaint on file with the 

Court does not include any exhibits.  (The lack of exhibits appears to be an oversight.)  

The Court declines to rule on Rivlin’s objections to the declarations of Zarembok and Heesoo as 

immaterial to the Court’s ruling on this motion. Rivlin’s objections to the declaration of Milde are 

overruled.  

  

13.  TIME:  9:00   CASE#: MSC20-00990 
CASE NAME: LONESTAR VS. PHH MORTGAGE 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY PHH MORTGAGE CORPORATION 
* TENTATIVE RULING: * 
 
This demurrer to the original complaint is taken off calendar because a first amended complaint 
was filed on August 28. 
 
The Court comments that it does not know the content or extent of the meet-and-confer that 
preceded the filing of this demurrer, but it is inclined to wonder why the amendment did not 
occur until after that filing.  The Court expects a substantive and robust meet-and-confer from 
both sides before any further demurrer is filed. 
 

  

14.  TIME:  9:00   CASE#: MSC20-01170 
CASE NAME: LAWLESS VS. ZABRONSKY 
HEARING ON OSC RE PRELIMINARY INJUNCTION 
SET BY PLAINTIFF 
* TENTATIVE RULING: * 
 
Vacated per fax dated 9/03/20 from Richard Bowles (attorney for moving party). 
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15.  TIME:  9:00   CASE#: MSN19-0097 
CASE NAME: CCC DEPUTY SHERIFFS VS. CCC 
HEARING ON MOTION TO COMPEL PRODUCTION OF DOCUMENTS 
FILED BY FIRST AMENDMENT COALITION, et al. 
* TENTATIVE RULING: * 
 
Counsel to appear, in person and in the courtroom, at 10:00 a.m.  Unless the parties are 
reporting a resolution or mooting of the discovery dispute, CourtCall will not be used.  All 
attorneys or principals appearing will be masked and will observe proper social distancing. 
 
The substance of the underlying legal action is a statute requiring the Sheriff to produce certain 
classes of documents under the Public Records Act as amended by SB 1421, and the end 
result of this litigation will be the Court’s orders that specified categories of documents either 
must be produced or need not be produced.  Those orders will be reached on the basis of the 
Court’s own construction of the statute, informed by the two sides’ vigorous legal advocacy as to 
that construction.  That construction is not likely to be influenced by what each side may have 
told itself in internal discussions as to what positions should be taken and whether they will 
prevail. 
 
This motion thus constitutes what might be called a meta-discovery dispute.  The case is about 
production of documents; the motion seeks production of documents about production of 
documents.  The document requests at issue are, in substance, the document-request 
equivalent of contention interrogatories.  Yet the substantive issues dividing the parties (other 
than the timing and mechanics of compliance) are pure questions of statutory construction, and 
both sides know to the last comma what the other side’s contentions are. 
 
That being the case, the Court is frankly mystified as to why the parties think it’s a good use of 
anyone’s time or money to seek to read each other’s internal mail (so to speak) about what each 
side thinks the statute means, rather than reading each other’s merits briefs and the Court’s 
ruling on what the statute means.  Setting aside issues of privilege or waiver, the Court does not 
see why discovery ought to be proceeding at all in this case, except as to the scope, content, 
and timing of the searches or other compliance efforts being made on the Sheriff’s side. 
 
The Court also takes the liberty of pointing out what it is confident that both sides already know 
– namely, that the Court has already ruled in the parallel Richmond case on most or all of the 
parties’ substantive disagreements as to the proper interpretation of SB 1421.  That ruling may 
not be entirely formally binding on the present parties.  Nevertheless, the issues decided there 
are pure questions of law based on statutory construction.  Thus, unless their merits briefing 
here is going to be markedly different from that in the prior case, that ruling is likely to provide 
the parties in this case with a pretty good road map as to their probable outcome.  The attorneys 
should consider whether they can skip a step or two here, with appellate reservations if 
necessary. 
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16.  TIME:  9:00   CASE#: MSN20-0859 
CASE NAME: KIMPOURIS  VS.  RUDOLPH JR. 
HEARING ON PETITION FOR RELEASE OF PROPERTY FROM LIEN 
FILED BY KONSTANTINOS KIMPOURIS, ALIKI GLAROU 
* TENTATIVE RULING: * 
 
Petitioner seeks release of a property from a mechanic’s lien filed over a year ago, because the 
lienor has not filed an action to foreclose on the lien within 90 days as required by Civil Code 
§ 8460(a).  The petition is unopposed, and it is granted.  Attorney fees are awarded in favor of 
petitioner against respondent in the amount of $700, not including costs which may be sought in 
ordinary course. 
 

 

 


